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IN THE SUPREME COURT OF THE STATE OF UTAH 
ASSOCIATES OF OBSTETRICS and 
FEMALE SURGERY, INC., a Utah 
corporation, 
Plaintiff-Respondent, 
v s # CASE NO. 13992 
APOLLO PRODUCTIONS, INC., 
Defendants-Appellant 
BRIEF OF RESPONDENT ON REMAND 
STATEMENT OF KIND OF CASE 
This is an interlocutory appeal taken by the 
Appellant, National Bank of North America, pursuant to Rule 74 
of the Utah Rules of Civil Procedure. The sole issue to be 
decided by this Court is a question of venue, to-wit: whether 
Section 94 of Title 12 of United States Code controls and 
requires the case to be tried in the Eastern District of New 
York or the Supreme Court for Queens County, New York rather 
than in the District Court of Salt Lake County, Utah. 
DISPOSITION IN THE LOWER COURT 
The Defendant-Appellant filed a motion with the 
lower court to dismiss the Plaintiff - Respondents Complaint 
because venue did.not lie in the Salt Lake District Court. The 
Salt Lake District Court denied the Defendant - Appellant's 
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motion. The Salt Lake District Court denied the Defendant -
Appellant's position and the Utah Supreme Court affirmed said 
decision. A Writ of Certiorari was taken to the United States 
Supreme Court which reversed the Utah Supreme Court decision 
and remanded the case back for determination of whether or not 
the Appellant waived it's rights under 12 U.S.C., Section 94. 
RELIEF SOUGHT ON APPEAL 
The Respondent petitions this Court to sustain the 
District Court's Order denying the Appellant's Motion to Dismiss 
on the basis that the Appellant waived it's venue rights under 
12 U.S.C., Section 94. 
IDENTIFICATION OF THE PARTIES AND 
EXPLANATION OF ABBREVIATIONS 
Associates of Obstetrics and Female Surgery, Inc. a 
Utah corporation, the Plaintiff and Respondent, will hereinafter 
be referred to as the Respondent, or where appropriate, by 
"Associates". National Bank of North America, Defendant and 
Appellant, will hereinafter be referred to as the Appellant, or 
where appropriate, as the "Bank". 
(R) refers to a page reference in the record of the 
case. 
SUPPLEMENTAL STATEMENT OF FACTS 
The Statement of Facts set forth in the Appellant's 
and the Respondent's original briefs and the Appellant's brief 
on remand cover most of the facts pertinent to the issues 
(2) 
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presently before the Court. However, the Respondent deems it 
advisable to clarify the facts relating to the fiduciary respon-
sibilities of the Appellant to the Respondent and relating to 
bankruptcy proceeding filed in the Federal Bankruptcy Court 
wherein the Appellant claimed a secured interest in assets 
belonging to the defendant, Apollo Productions, Inc. 
On the 12th day of January, 1971, the Appellant 
sent a telegram to Dr. Paul Naisbitt, one of the agents of the 
Respondent, wherein the Appellant stated that if the Respondent 
would loan $50,000.00 to Apollo Productions Inc., the Appellant 
would hold all receipts from ticket sales and distribute them 
only with the consent of the Respondents and others similarly 
situated. (R-167) On the same date Apollo Productions Inc. 
issued a note to the Respondent, in the sum of $50,000.00 and 
entered into an agreement to pay to the Respondent the amount of 
the original note plus $25,000.00 for interest and consultation 
fees. Said agreement also provided that the Appellant would 
collect the funds into a collateral account, thereby acting as 
collection agent for the Respondent, and that the funds from 
said account would not be disbursed without the consent of the 
Respondent. (Exhibit B to Plaintiff's Complaint) 
Gary B. Whetton, the treasurer of Apollo Productions 
Inc., and the secretary/treasurer of Apollo Corporation, entered 
into an agreement to secure the loan of the Respondents with all 
of the assets of both Apollo Corporation and Apollo Productions 
Inc. He also agreed to cover the Respondent's loan by the same 
(3) 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
guarantees which were granted to the Appellant and to obtain 
the consent of the Appellant for said action. The Appellant, 
on January 11, 1971, agreed that the collateral being held by 
the Appellant for Apollo Corporation and Apollo Productions Inc., 
would also be held as collateral and security for the loan made 
by the Respondent. (Exhibit C to the Plaintiff's Complaint) 
Apollo Productions Inc. did not honor the terms of 
the note to the Respondent or the terms of its financing with 
the Appellant. Consequently, the Appellant filed a Petition in 
Involuntary Bankruptcy in the Federal District Court for the 
District of Utah against the Apollo Corporation for the purpose 
of recovering it's losses in Utah. (R-144) On November 23, 1971, 
the Appellant filed a claim in the Bankruptcy Court against Apollo 
Corporation for $416,000.00 owed to it by Apollo Corporation and 
it's subsidiaries. The Appellant claimed a secured position as 
to assets belonging to Appllo Productions Inc. and Apollo Corp-
oration, but claimed that the value of said secured assets was 
less than the amount owed to the Appellant. (R-224 and 225) 
Schedule B 2 (k) of the bankruptcy schedule of Apollo Corporation 
states that the Apollo Corporation1s assets include film copy-
rights registered to Apollo Productions Inc., a wholly owned 
subsidiary. Schedule A 2 lists the Appellant as a secured 
creditor of Apollo Corporation with secured rights in film copy-
rights registered to Apollo Productions Inc. 
(4) 
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ARGUMENT 
POINT I 
The Respondent directs the Court's attention to 
the argument under Point II of the Respondent's original brief 
filed with this Court. The Respondent does not intend to 
reproduce that argument, but only to supplement it in light 
of the brief on remand filed by the Appellant. 
It is the position of the Respondent that the 
Appellant has waived its right under 12 USC, Section 94 by 
entering into a Trust Agreement within the State of Utah and 
assuming the fiduciary responsibilities inherent thereto/ by 
soliciting a loan in the State of Utah and resorting to the 
laws of the State of Utah to secure its position to assets 
which were pledge as security on the loan made by the Respondent 
to Appollo Productions, Inc. 
As set forth in the Statement of Facts, the 
Appellant clearly agreed to assume a position of a trustee and 
to assume the responsibilities of a fiduciary in collecting and 
managing the funds producted by ticket sales received from the 
showing of the movie, The Great Call of the Wild. The funds 
so collected were not to be released without the permission of 
the Respondent or unless used to retire the indebtedness owed 
to the Respondent. It is the contention of the Respondent 
that the Appellant breached this fiduciary responsibility. As 
indicated in Point II of the Respondents original brief, by 
(5) 
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accepting a position of trust in the State of Utah, the 
Appellant waived its venue rights under 12 USC, Section 94. 
It is the contention of the Respondent that the 
Appellant waived its rights under 12 USC, Section 94 by 
resorting to Utah State Law to secure its position to assets 
that were pledged to the Respondent. As indicated in the 
Statement of Facts, the Appellant filed a petition to force 
Apollo Productions, Inc. into involuntary bankruptcy in the 
Federal Bankruptcy Court for the State of Utah. Apollo 
Productions, Inc. is a wholly owned subsidiary of Apollo 
Incorporated and the Assets of Apollo Products, Inc. were 
pledged to Apollo Incorporated and pledged by Apollo Incorporat-
ed to secure the indebtedness of the Appellant. Consequently, 
the Appellant, by forcing Apollo Incorporated into bankruptcy 
and by filing a claim in the Apollo Incorporated bankruptcy, 
claimed secured interest in the assets of the Apollo Productions, 
Inc., which were pledged to the Respondent. Such action not 
only deprived the Respondent of security, but also constituted 
a breach of the Appellant's Trust Agreement with the Respondent. 
The Bankruptcy Act provides that the Bankruptcy 
Courts shall apply the laws of the state in determining 
whether or not debts and obligations have been property secured. 
Consequently, the Appellant relied upon the Utah state law to 
secure its position to the detriment of the Respondent and 
others who were creditors of Apollo Incorporated and Apollo 
Productions, Inc. By resorting to state laws to secure its 
(6) 
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position, the Appellant waived its venue rights under 12 USC, 
Section 94. To this effect, see Point II of the Respondent's 
original brief and the cases cited therein. 
The Appellant cites additional cases in its brief 
on remand that were not cited in its original brief. Appellant 
cites cases defining the definition of a voluntary waiver. The 
Respondent does not argue with those definitions or the cases 
cited to support them. The additional new citations given by 
the Appellant talk about the fact that a bank does not waive 
its venue privileges under 12 USC, Section 94, merely because it 
has maintained other unrelated legal actions in the State Court. 
It is not the contention of the Respondent that the Appellant 
has ever instigated any action in the Utah Court other than 
that specifically related to this case. Consequently, the 
Respondent does not claim that prior acts in cases unrelated 
to the one before this Court constitutes a waiver of the 
Appellant's right under 12 USC, Section 94. It is the contention 
of the Respondent that the Appellant has entered into a Trust 
Agreement in the State of Utah, which it has breached, and 
that the Respondent has resorted to Utah law to protect its 
rights. Therefore, the Respondent should be able to maintain 
a lawsuit concerning the rights protected by state law. 
CONCLUSION 
The Respondent contends that since the Appellant 
solicted a loan from the Respondent in the State of Utah, 
(7) 
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entered into a Trust Agreement with the Respondent in the 
State of Utah, and resorted to state laws to secure its position 
to assets which were pledged to secure the Respondent's loan 
it has waived its rights under 12 USC, Section 94. Consequently, 
the Respondent prays that this Court's Order determining that the 
venue for the Respondent's Complaint properly lies in the Salt 
Lake County District Court. 
Respectfully submitted this 10th day of September, 
19/6. 
FINDLEY P. GRIDLEY 
ROBERT A. ECHARD 
Attorneys for Plaintiff-Respondent 
I hereby certify that I delivered, personally, 
two copies of the foregoing Brief of Respondent on Remand to 
McKay, Burton, McMurray & Thurman, Attorneys for Appellant, 
500 Kennecott Building, Salt Lake City, Utah, this 10th day 
of September, 1976. 
JILLYNNE KINGSTON 
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